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THE LAW OF NATIONS * 

After the Reformation, when Europe divided itself into a number of 
separate states, each claiming to be an independent nation, the necessary 
contacts between them led to frequent wars. The question arose how to 
bring about a concert of action between them, which should result in 
peace and order. All that could be done by agreement was done. But 
it was clear that peace and order were constantly imperilled so long as 
the settlement of the questions constantly arising out of these necessary 
contacts was dependent upon treaties, because at any time on slight 
pretext these might be rescinded. It was perceived that the only as- 
surance of peace and order among nations, as among individuals, lay in 
the establishment of a law governing the actions and relations of the 
nations. Publicists therefore set themselves to the task of formulating 
and establishing such a law. 

In laying the foundations, they naturally looked to the great political 
concepts of their past and present. First, there was the original Roman 
Empire, which had expressed itself through the civil law. The political 
principle of that empire was that, though all power was theoretically 
vested in all the people of the empire regarded as a single political so- 
ciety, the whole society had delegated all its power to the Emperor, who, 
through organs selected theoretically by himself, imposed law, as a su- 
preme political personality representing the whole empire, upon all the 
persons and bodies politic and corporate within the empire. Second, there 
was the Christian society of the early Church which based itself upon 
the teaching of Christ and the Apostles, and which was in part theo- 
cratic and in part democratic and republican. This society included all 
professing Christians regardless of the political jurisdiction in which 
each found himself; it exercised no political control over its members, 
but only a spiritual oversight of them. Third, there was the Holy Roman 

* Printed, with permission, from the original manuscript of an article which ap- 
peared in a French translation in the May-June, 1912, number of the Revue Generate 
de Droit International Public, pp. 309-318. 
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Empire, which expressed itself in part through political compacts be- 
tween the component states, and in part through the canon law. Its 
principle was that the various great communities of Continental Europe, 
as independent states, had delegated power for the common purposes to 
the Emperor and Diet, subject to a moral or quasi-legal control by the 
Papacy for the protection of the individual as a member of the Church; 
the Emperor and Diet, and the Papacy, thus constituting a dual federal 
head, for the common political purposes and for establishing uniformity 
in religious practice, of a federation composed of the states of Conti- 
nental Europe — the British Islands remaining outside the federation 
and the states of Northern Europe participating in it in a half-hearted 
manner. To these conceptions of an organized society regardless of or 
inclusive of states and superior to states and persons for all or some 
purposes, was opposed the conception, which became prevalent after the 
Treaty of Westphalia, of the civilized world as composed of a body of 
states wholly independent and only morally bound by such agreements 
as they might choose to make, for such time as they might choose to 
keep them; or at least so far independent as to be subject in their external 
relations to no law except that of natural reason and justice, each one 
interpreting this natural reason and justice according to its own ideas. 

Out of these various conceptions, the publicists of the Reformation 
evolved what they called the law of nations, based in part upon the jus 
gentium of the original Roman Empire, in part upon the federal law of 
the Holy Roman Empire, and in part upon history and precedent; and 
what they called "the law of nature," based in part upon the lex natures 
of the lawyers of the original Roman Empire, — which was based on 
reason and conscience, — and in part upon the moral and political 
philosophy of Christ and the Apostles. 

The weakness of the argument of the publicists of the Reformation 
lay in the fact that they were unable to point out any inclusive organized 
society or any other personality as the law-giver for the nations. The 
Reformation was partly political and partly religious. As a political 
movement, it had for its object the dethronement of the Emperor and 
the Pope as the dual government of a political society which included 
most of the civilized world. Upon their dethronement, this inclusive 
society disintegrated. The old system was so unpopular that no attempt 
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was made to reorganize the society of the European states under a new 
and better form of government. The world had not advanced to a point 
where this was possible. The only conception of a society inclusive of 
and superior to the nations which remained after the Reformation was 
that which Christ had announced. But this was spiritual, not political; 
and it was universal, not European. Though the Christian philosophy 
thus kept alive the idea of an all-inclusive society as the law-giver of the 
nations, it afforded no basis for a practical realization of such a society 
as a political fact. 

Because the publicists of the Reformation were thus unable to point 
to a law-giving personality for the nations, they failed to show the ex- 
istence of a law governing the nations. They and their successors, how- 
ever, succeeded in convincing the world that such a law ought to exist 
and that it was practicable to formulate it. Nations began in fact to 
abide by and enforce some of the principles formulated by the publicists, 
but each nation continued to insist that it was its own law-giver. There 
were thus certain points of agreement between the nations which had 
some outward semblance to laws governing the nations. In 1780 Jeremy 
Bentham invented the expression "international law," * which so nearly 
expressed the existing fact that it was soon seized upon by politicians 
and publicists and came into general, though not universal, use. 

As we are now able to see, the term "international law" is self- 
contradictory and therefore unscientific. That which is international 
cannot be law; or, what is the same thing, that which is law cannot be 
international. Agreements, relationships, commerce may exist between 
nations and thus be international; but law can never so exist. Law al- 
ways and inevitably comes from above. Morality may come from above 
or from within. Agreements are related to law only as one of the means 
of establishing law. An agreement permanently to observe a rule in a 
specified set of circumstances establishes the rule as a law between the 
agreeing parties; but the rule is the law, not the agreement; and if the 
principle agreed upon be a true principle of justice, the agreement es- 
tablishing the rule is justly irrevocable, and is functus officio as soon as 
made. The only adjective which can appropriately be used with " law " 
to express the idea of a law governing the nations is therefore "suprana- 
1 This expression was used in his essay on The Principles of Morals and Education. 
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tional" or "supernational." 2 Whether the law governing nations be 
established by agreement or by force, it comes from above, and there 
exists a human law-giver. Who or what is this human law-giver as 
respects the nations? In the light of recent study of the science of juris- 
prudence, this question may, it would seem, easily be answered. 

It is now agreed that law, in the sense of the science of jurisprudence, 
emanates from a political society, and is imposed by that society upon 
the members. Law, in this sense — which is the sense we are consider- 
ing — is a body of rules imposed by a society upon its members. Until 
quite recently scholars have fallen into the error of confusing the organs 
of the society with the society itself — the agent with the principal. Be- 
cause the parliament, the congress, the emperor, the king, the president, 
the courts, the subordinate officials, the shifting majority of electors or 
voters, actually do the work of governing, we regard them as law-givers; 
whereas they are merely the organs of the society, and the whole so- 
ciety, of which they are organs and agents, is the real law-giver. 

2 In an article on "The Primary Sources of International Obligations" printed in 
the Proceedings of the Fifth Annual Meeting of the American Society of International 
Law, held at Washington, D. C, April B7-Z9, 1911, pp. 280-289, Professor William L. 
Hull suggested a distinction between "the law of nations, or extranational law; the 
law between nations, or international law; and the law over nations, or supranational 
law." Extranational law he defined as " a composite photograph [or] an amalgamation 
of national interpretations of international law"; international law as "a collection 
of the rules in force between pairs or groups of nations;" and supranational law as 
"a body of law so universal in scope, so expressive of the genius of the family of na- 
tions as a whole, that it may serve as a basis for a genuine international court of jus- 
tice." The terms "extranational law" and "international law," as defined by Pro- 
fessor Hull, seem to the author to be incorrect, since "law," in the sense in which that 
word is used in the science of jurisprudence, always comes from "above" persons or 
nations — not merely from "outside" of them, and not at all from "between" them. 
"Supranational law," as thus defined by him, seems to the author to be indefinite. 
"Supranational law," (or "supernational law,") in the sense in which that expression 
is used by the author, is "the federal law of the society of nations;" regarding which, 
see an article by the author, in the same volume with that of Professor Hull, pp. 320- 
337, entitled "The Proposed Codification of International Law and the Relation of 
Codification to the Proposed Establishment of a Supreme International Court of 
Arbitral Justice." Professor Hull interprets his definition of "supranational law" 
in this sense. He regards supranational law as the law of "the Family of Nations," 
and draws an analogy between this law and "the law which was brought into existence 
[in 1789] for that new entity termed 'The United States of America.'" See his ar- 
ticle, p. 281. 
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Thus when two or more nations agree to apply a certain principle in 
a specified class of cases, they together constitute for this purpose a 
single society, of which they act as organs, and the principle established 
becomes a law of the society and is enforced by the society. 

All law governing nations therefore is imposed upon the separate 
nations by a society of peoples and nations which may include all or a 
part of them, and which is above and superior to each of them. 

This idea of a political society composed of all the peoples and na- 
tions, which is a law-giver for the nations, is but an enlargement of con- 
ceptions which are common among us. Great states and empires exist 
which are composed of states, and in which the whole society acts as a 
law-giver for the component units to the extent necessary in the com- 
mon interests. The United States and the British Empire are examples 
of such societies. The latter includes nations of every variety of race, 
civilization and creed. The expression "the society of nations," as a 
term signifying the political society composed of all the peoples and na- 
tions, or of all the civilized peoples and nations, is coming into common 
use. Professor Westlake asserts 3 that what is usually called interna- 
tional law is the law of the society of nations. It is, we venture to assert, 
not going beyond the fact to say that at the present moment, the nations 
and peoples of the world are, by agreements, by commerce, by relation- 
ships, indissolubly and federally united, so that they together constitute 
a body politic and corporate, which is the law-giving personality above 
the nations. 

But this will no doubt be at first denied, and it will be urged that the 
society of nations is only an imaginary body politic and corporate. Be- 
fore it can become a fact, it will be said, it must be created as an institu- 
tion among men, its functions must be defined and it must be provided 
with suitable officials and organs by which to express itself. 

As respects the first objection, it may be answered that a corporation 
need not be created by express action of the state or of the persons or 
political units composing it, and that a body politic or corporate may 
exist by being recognized as a corporation by a given state or by society 
at large. In the same manner, an inclusive political society having states 
and their peoples as its component units need not necessarily arise by 
3 International Law, by John Westlake, Part I, Peace, ed. 1910, p. 1. 
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the process of creation or through express agreement of the component 
units, but may exist through their recognition of themselves as forming 
such an inclusive society. The truth seems to be that the society of 
nations exists by the recognition of the nations and of the people of the 
nations — that is by the recognition of society at large. 

As respects the second objection, the powers of the society of nations 
regarded as a political corporation are denned by the circumstances of 
the case and by the needs of the situation. There is no need for the na- 
tions to submit themselves to any law-giving personality as respects 
their strictly internal and domestic affairs. Experience has shown that 
civilization is advanced by the nations exercising all functions in this 
respect. The only need, in the interests of civilization, is, that there 
should exist a law-giving personality as respects those matters which are 
common to all or which are beyond the competency of any one. The 
powers of the society of nations as a law-giver for the nations are there- 
fore limited by the necessity and propriety in the case, to those which 
are needful in order that those matters which are common to all may be 
disposed and regulated according to a common plan for the benefit of 
all, and in order that those matters may be adjusted which concern more 
than one and less than all the nations, and which are therefore beyond 
the competency of any one of them to decide. In a word, the society of 
nations is by the nature of the case a federal body politic and corporate, 
and its central government, if one can be said to exist, is a federal gov- 
ernment as respects the nations, and exercises the usual powers of such 
a government. 

In reply to the third objection, that there are no officials or organs of 
the federal government of the society of nations, it may be said that if 
this were true, it would not be fatal. A corporation may exist without 
officers, and a body politic may exist without a government or under a 
provisional government. When there is no designated governing body, 
the powers of the corporation or nation revert to the whole membership 
of the corporation or nation, who may designate their officials and divide 
among them the powers of the corporation. The designation of a gov- 
erning body is thus wholly a matter of convenience. If it be more con- 
venient under any given circumstances for a corporation or a body 
politic to manage its affairs otherwise than through a governing body 
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specially designated, or through a provisional government pending the 
establishment of a permanent government, it is competent for it so 
to do. 

It appears to be the case that it is more convenient under present 
circumstances that the federal government of the society of nations 
should not be placed in charge of a specially designated and authorized 
governing body and that the federal powers should be exercised by or 
under the supervision of the nations themselves as the ultimate federal 
government, in such manner that the rights of the minority may be re- 
spected. As has been said, when certain of the nations through treaties 
or conventions, agree to establish a rule between them based on prin- 
ciples of justice, they are acting as the organs and officials of the society 
of nations and as its federal government to a certain extent, and are re- 
specting the rights of the minority by not enforcing the rule except be- 
tween the agreeing nations. A specially designated and authorized gov- 
erning body could hardly be based on any other than the representative 
principle, and whether the basis of representation were wealth or popu- 
lation, or both, the majority of the representatives would necessarily 
rule. Experience has proved that the representative principle is ap- 
plicable only among homogeneous populations of high civilization in- 
habiting a territory all parts of which are contiguous. Nations and 
peoples which though homogeneous are of low civilization, or which are 
heterogeneous in race or creed, or which are of varying degrees of civiliza- 
tion, or which inhabit regions separate from each other, must effect their 
common ends and must adjust those disputes in which more than one 
and less than all are concerned, through some species of government, — 
informal or even formless almost though it may be, — whereby the local 
circumstances of each may receive due consideration and whereby the 
danger of a majority which is in fact a political coalition seeking control 
and aggrandizement may be averted. The society of nations, regarded 
as a political society, is composed of heterogeneous and separated na- 
tions and peoples, and its government must therefore be so constituted 
and carried on that all danger of majority rule may be avoided and op- 
portunity be given for each nation or any minority of the nations to take 
such measures and abide by such rules as it or they may deem necessary 
for self-protection and self-preservation and for the common welfare of 
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all. Such a federal government of the society of nations does, we venture 
to assert, exist. 

Before attempting, however, to describe this government, it will be 
desirable to notice, first, that the society of nations, regarded as a fed- 
eral body politic, is of what may be called the mixed form. The study 
of the science of government has shown that there are two general classes 
of federal bodies politic — one in which the component states or the 
whole people designate individuals who collectively constitute the federal 
government, and the other in which one of the states or a group of them 
constitute the federal government or control the designation of the in- 
dividuals who constitute such government. The society of nations ap- 
pears to partake somewhat of the nature of each of these forms. Such 
gatherings as the Hague Conferences have some resemblances to a fed- 
eral government on representative principles, though such conferences 
are only advisory; yet as matter of fact, the supernational law of the 
world is made principally through the persuasive hegemony of the group 
of nations which we call "the great Powers." 

It will be desirable, also, to bear in mind that, as the result of recent 
study of jurisprudence, it has been shown that all government, whether 
the form of the body politic be unitary or federal, involves the perform- 
ance of two and only two functions — the formulation of laws and the 
enforcement of them. Law, in the sense of the science of jurisprudence, 
as has been said, emanates from a political society, and is imposed by the 
society upon its members: but law does not exist until it is formulated 
by the society and it is in a state of suspended animation unless it is en- 
forced in the cases to which it is applicable. 

Lastly, it will be necessary to remind ourselves that though we may 
think and speak of nations or other corporations as forming a govern- 
ment of an inclusive society, just as we may think and speak of a cor- 
poration composed of corporations, nations and corporations are, after 
all, bodies of persons, and our enquiry resolves itself in the last analysis 
into a search for the persons who formulate and enforce the law of the 
nation or corporation which we are considering. 

Who, then, are the persons who, in behalf of the society of nations and 
as its federal government, formulate and enforce the federal law of the 
society, which we call international law, but which we should, it would 
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seem, call the supemational law? Those who formulate the law are 
clearly the publicists, the members of embassies and legations, the mem- 
bers of the foreign departments, the members of councils and senates 
who pass upon the ratification of treaties, and the members of the na- 
tional legislatures who, in the last resort, pass upon great conventions 
between the nations and determine the foreign policy of each nation. 
These officials act, we may believe, as a general rule, not merely in the 
interests of their own nations, but in the interests of the peace and order 
of the world. The law-enforcing officers of the society of nations we find 
among the executives of the nations acting both in their civil and in their 
military capacity. Rarely can there be found a national executive who 
does not, when attempting to wield the power of his nation against other 
nations, consider the interests of the rest of the world as well as those of 
his own nation, or at least attempt to do so. The military and naval 
officers of to-day, familiar with the whole world, seek to make their na- 
tional flags emblems of civilization, and to use the engines of destruction 
only that obstacles to progress and illumination may be removed: and 
victorious soldiers are often sympathetic teachers and guides of the 
vanquished. When civilized nations seek to impose their judgments 
upon countries external to them, they more and more tend to justify 
their action, in the eyes of the nations; attempting to show, by reason 
and argument, that the action in question is necessitated in the interests 
of the common welfare as well as in their own interests. 

But it may be said that all this is fanciful, — that the case for super- 
national law has not been made out — that it is well not to change an old 
expression like "international law" which has served a good purpose, 
self-contradictory though this term may be — that the compromise 
which was good enough for our fathers ought to be good enough for us. 

But all compromises regarding matters which are of constant occur- 
rence are in the nature of things temporary. By the process of evolution 
a point is certain ultimately to be reached where a definite decision of the 
question has to be made. That point has, it would seem, been reached 
as respects the law governing the nations. The common juridical senti- 
ment — to use the expression of Rivier — has now evolved to the point 
where it is no longer satisfied with a law purporting to govern the nations 
which in the last analysis is no law at all but merely an agreement be- 
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tween certain of them. The meaning of law is now clearly understood, 
and it is also understood that there is no reason why nations, like other 
persons and corporations, should not be subject to law. There is no 
desire that the nations should yield their rights of self-preservation or 
self-protection. As respects the language in which supernational law 
shall be formulated and as respects the manner of its enforcement, the 
nations are regarded by the common juridical sentiment as the safest 
judges. But there is a growing insistence that there shall be a true super- 
national law, to the extent that such a law is possible consistently with 
national self-preservation and self-protection. Judicial, not political, 
settlement of international disputes is earnestly advocated by the lead- 
ing statesmen of the world, in so far as such settlement is possible without 
destroying the nations. The demand for a supreme court of the society 
of nations to supplement the present international arbitral tribunal, 
leaving to the arbitral tribunal the function of settling questions which 
are of a nature to be settled by political compromise rather than by 
judicial decision, becomes more and more pressing. 

It seems, therefore, that the time has come when supernational law 
must supplant that which is called "international law." Out of regard 
for the national rights of self-preservation and self-protection, we must 
proceed cautiously in working out details, and objections of nations to 
submit their disputes under a law admittedly supernational should be 
viewed leniently; for a supernational law will destroy itself if it destroys 
the nations. As a true supernational law must protect and preserve the 
nations as well as regulate them in the common interests, it is consistent 
with such a law that the nations should decline to submit to judicial 
settlement any questions, which, if decided adversely to them, would 
result in their destruction. Indeed, when the supernational law is 
finally formulated, it must of necessity, as it will in fact be the federal 
law of the society of nations, itself exclude from judicial consideration 
questions which involve the self-protection or self-preservation of any 
nation. But even when such questions are excluded, the scope of su- 
pernational law is wide. 

The acceptance of "the federation of the world" as an existing fact 
does not necessarily involve a belief in the ultimate evolution of a "par- 
liament of man." Formulation of laws by parliaments involves the rule 
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of the majority. Majority rule is just only when the members of the 
minority have equal opportunity with the members of the majority to 
convert a minority into a majority. When the majority is fixed and 
certain, majority rule is permanent domination of the minority by the 
majority. Moreover, majority rule is just only when each representative 
understands the local conditions and circumstances of all the communi- 
ties represented. Ignorance of the majority may result in its permanent 
imposition of unjust rules upon the minority. In the society of nations 
there is always danger that a majority may, through ignorance of local 
conditions, impose unjust laws upon a minority. Those who accept the 
idea that the society of nations is an existing fact and that it is the law- 
giver of a law which governs the nations and regulates them in their 
common purposes, are in reason forced to believe only that the existing 
federal government of the society of nations will continue to evolve 
along its present lines. They will not seek to abolish the present federal 
government and to establish in place of it a "parliament of man," but 
will endeavor by investigation and study to invent improvements in the 
existing federal government, so that it may more and more perfectly 
formulate and enforce the supernational law, while preserving all the 
nations and protecting the minority of them from being permanently 
dominated or ignorantly imposed upon by the majority. 

Alpheus Henry Snow. 



